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DETAILED ACTION 

Status of Application 

The amendment of application was received on 12/31/2008. Claims 11, 15, 19, 
25 and 29 are pending. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 25 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claim 25 recites the limitation "the inorganic refractory oxide" in lines 2-3. There 
is insufficient antecedent basis for this limitation in the claim. In view of this, a proper 
search could not be conducted since the examiner is unclear as to the metes and 
bounds of the claim. It is to be noted that all claims drawn to a supported catalyst have 
been restricted out and non elected without traverse and canceled by applicants. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 11, 15, 19 and 29 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Jung et al. (Electric conduction behavior, room temperature). 

Regarding claim 11,15 and 1 9, Jung et al. teaches a specimen based on the 
tetragonal structure of Ca 2 Mn0 4 (See page 2, column 1 , lines 22-30). Jung et al. further 
describes to have platinum paste as a coating on the specimen (See page 2, column 2, 
lines 8-10). 

In view of this, the claimed invention is anticipated by the reference because the 
reference teaches an article which comprises all of the claimed components (Ca 2 Mn0 4 
coated with platinum). 

With respect to the limitation "exhaust gas cleaning catalyst', although not 
literarily defined by the reference, this can be construed as a preamble limitation and a 
preamble limitation is of no consequence when a composition (article) is the same. 
Ultimate intended utility does not make a composition patentable. See In re Pearson, 
181 U.S.P.Q. 641 

In addition, the examiner acknowledges that the reference is not literally directed 
to a catalyst, however, applicants are claiming a "material" which the intended use does 
not carry any weight to the composition (see In re Thuau 57 USPQ 324 (CCPA 1942). 
Any material possesses a property such that it may be used for a purpose. In addition, 
irrespective of what the material is called, the material is the same, thus no distinction is 
seen to exist. 
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In addition and as in the case of claim 29, it is to be noted that applicants use 
process limitations to define the product and "product-by-process" claims do not 
patentably distinguish the product even though made by a different process. In re 
Thorpe 227 USPQ 964. "[E]ven though product-by-process claims are limited by and 
defined by the process; determination of patentability is based on the product itself. The 
patentability of a product does not depend on its method of production. If the product in 
the product-by-process claim is the same as or obvious from a product of the prior art, 
the claim is unpatentable even though the prior product was made by a different 
process." (MPEP 21 1 1 .03) 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The following rejection is an alternative rejection to the one defined above 
assuming arguendo about the catalyst limitation. 

Claims 11,15, 19 and 29 are rejected under 35 U.S.C. 103(a) as being obvious 
over Jung et al. (Electric conduction behavior, room temperature) in view of Choudhary 
(US 6197719) 
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Jung doesn't expressly teach if component Ca2MnC>4 is a catalyst. However, in a 
process for the activation of perovskite type oxide, Choudhary teaches perovskite oxide 
can be represented by formula [A.sub.(l-a) A*.sub.a)].sub.n BO.sub.x]. Substituting 
a=1, x=4, n=2, A*= Ca and B= Mn, we would get Ca 2 Mn0 4 perovskite oxide (See 
column 12, claim 1). At the time of invention it would have been obvious to a person of 
ordinary skill in the art to use the composition of Jung as a catalyst in view of the 
teaching of Choudhary. The suggestion or motivation for doing is because Chourdhary 
teaches in column 4, lines 46-47 that perovskite oxides based on the above formula are 
known to be used with or without catalyst carrier (i.e. if the oxides are combined with a 
carrier to form a catalyst, the oxides themselves must have catalytic properties thus 
they also are catalysts). In view of this, a person having ordinary skills in the art would 
have appreciated that the material disclosed by Jung can be used as a catalytic material 
absent evidence to the contrary. 

In addition and as in the case of claim 29, it is to be noted that applicants use 
process limitations to define the product and "product-by-process" claims do not 
patentably distinguish the product even though made by a different process. In re 
Thorpe 227 USPQ 964. "[E]ven though product-by-process claims are limited by and 
defined by the process; determination of patentability is based on the product itself. The 
patentability of a product does not depend on its method of production. If the product in 
the product-by-process claim is the same as or obvious from a product of the prior art, 
the claim is unpatentable even though the prior product was made by a different 
process." (MPEP 21 1 1 .03) 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to PRITESH DARJI whose telephone number is (571)270- 
5855. The examiner can normally be reached on Monday to Thursday 8:00AM EST to 
6:00PM EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Vickie Kim can be reached on 571-272-0579. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/MICHAEL MARCHESCHI/ 
Primary Examiner, Art Unit 1793 

IP. D.I 

Examiner, Art Unit 4181 
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